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Preface 
 

Law Commission received a reference from the Ministry of Law, Justice 

and Parliamentary Affairs by on 21/05/2002 seeking its opinion on the 

provisions relating to bail. 

 

Prior to this reference the Law Commission had earlier received another 

reference from the Ministry of Law, Justice and Parliamentary Affairs on 

12/01/2002 in which opinion of the Law Commission was sought on various 

aspects of sections 54 and 164 of the Code of Criminal Procedure, 1898, the 

provisions relating to bail and misuse of the same causing obstruction to 

investigation and trial. The Law Commission submitted its report on the 

reference dated 12/01/2002 on July 14,2002. 

 

The recommendations made in this reference alone are not 

comprehensive unless read with its report dated 14/07/2002 on a subject akin to 

this.  

  

 

Ikteder Ahmed 
Secretary 

Law Commission  
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Final Report on the Problems Relating to Bail 

This is a reference by the Government under section 6 (Ena) of the Law 

Commission Act, 1996, seeking opinion of the Law Commission as to whether there 

is any necessity to enact any new law, change the existing law, or adopt any other 

measures in order to streamline the existing provisions for bail 

The reference under memo no. 450 – Ain dated 21.05.2002 of the Ministry of 
Law, Justice and Parliamentary Affairs, Legislative Drafting Wing, runs as follows: - 

 
MYcÖRvZš�x evsjv‡`k miKvi 

AvBb, wePvi I msm` welqK gš �Yvjq 
†jwRm‡jwUf WªvdwUs DBs 

bs- 450-AvBb                                                                         ZvwiLt 21/05/2002Bs| 

welqt  Rvwgb msµvš� AvB‡bi weav‡b cÖ‡qvRbxq cwieZ©b/ms‡kvab cÖm‡½|  

nZ¨v gvgjvmn wewfbœ ai‡bi RNY¨ Aciv‡a Awfhy³ GKvwaK gvgjvq mswk−ó AvmvgxMb gvgjv¸wj 
Z`š�̀ vaxb/wePvivaxb _vKve¯’vq Rvwg‡b gyyy³ n‡q H mKj gvgjvi Z`š�/wePvi e¨vnZ Kivi cvkvcvwk bZzb bZzb 
Aciva msMV‡bi gva¨‡g mgvR Rxe‡b fqven Ae ’̄vi mywó Ki‡Q| hvi d‡j AvBb k„�Ljv cwiw¯’wZi AebwZi cvkvcvwk 
RvZxq Rxe‡bi mKj †¶‡Î Kvw�LZ Dbœqb wewNœZ n‡�Q| G Ae ’̄vi Avï cwieZ©b cÖ‡qvRb|  

GgZve¯’vq, Rvwgb msµvš� AvB‡bi weavb cix¶vµ‡g wb‡æv³ wel‡q `ª�Z Kwgk‡bi mycvwik cÖ`v‡bi Rb¨ Avw`ó n‡q 
Aby‡iva Kiv n‡jv- 

(K) Rvwg‡bi AvIZv ms‡KvPb/mxwgZKiY; 

(L) AvBb Øviv MwVZ Avav-wePvwiK (Quasi-judicial) KZ©„c¶ KZ©„K wPwýZ Acivax‡`i Rvwgb cÖ`v‡bi welqwU 
Av`vj‡Zi GLwZqvi ewn©fzZ ivLv hvq wKbv; 

(M) Aciv‡ai gvÎv we‡ePbvq Acivax‡`i †kªbxweb¨vmµ‡g Rvwg‡bi †kªbxweb¨vm Kiv hvq wKbv; 

(N) `dv ÔKÔ -ÔMÔ- Gi Dci cÖYxZe¨ mycvwik Kvh©Ki KivYv‡_© cÖPwjZ AvB‡bi ms‡kvab h‡_ó bv n‡j 
cÖ‡qvR‡b bZzb AvBb cÖYqb|  

GQvov we‡eP¨ wel‡q Kwgk‡bi AwaKZi †Kvb mycvwik _vK‡j ZvI cÖ̀ v‡bi Rb¨ Aby‡iva Rvbv‡bv n‡jv|  

 

(†gvt iwdKzj nvmvb) 
mnKvix mwPe 

 
mwPe  
AvBb Kwgkb 
cyivZb nvB‡KvU© feb|  

 
In this reference the Government have expressed concern about the fact that 

persons accused of heinous criminal offences are often enlarged on bail during 
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pendency of more than one case against them and then obstruct the course of justice, 

repeat commission of similar offences thereby creating horrible situation in social life 

and cause deterioration of law and order as a cumulative result of which desirable 

developments in all spheres of life are hampered. The Government have also 

expressed that such situation cannot continue and requires immediate change.  

Under such circumstance, the Government have requested the Law Commission to 

examine whether-  

(a) the scope of bail can be limited; 

(b) the jurisdiction of the Courts to grant bail to such accused persons as are listed 

as identified criminals by a quasi-judicial authority established by law should 

be ousted; 

(c) the criminals can be classified according to the degree of the offence and the 

category of bail can be classified accordingly;  

(d) new laws are required to be enacted for achieving the objectives mentioned in 

paragraphs (a) and (c). 

So far as the reference contained in paragraph (a) is concerned offences for the 

purpose of bail are classified according to the nature and gravity of offence as bailable 

and non-bailable in the Code of Criminal Procedure, 189835. 

The classification covers all offences under the Penal Code, 1860 and all other 

law for the time being in force. To get bail in bailable offences is the right of the 

accused. Bail in non-bailable offences is the discretion of the Courts, not the right of 

the accused36. The principles as to how the Courts empowered to grant bail to an 

accused charged with a non-bailable offence should use this discretion have developed 

in this country through judicial decisions handed down in the Sub-continent including 

Bangladesh thorough the ages extending to more than a century. These principles are, 

briefly, as follows:- 

                                                 
35 Clause (b) of sub-section (1) of section 4 read with the First Schedule, Code of Criminal Procedure, 1898. 
36 Sections 496 and 497, Code of Criminal Procedure, 1898. 
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(a) whether there is a reasonable ground for believing that the applicant has 

committed the offence with which he is charged; 

(b) whether the offence is of serious and grave nature; 

(c) whether the punishment that may be imposed on conviction is likely to be 

severe; 

(d) whether the accused is likely to abscond if enlarged on bail; 

(e) whether the character of the applicant is not satisfactory; 

(f) whether the accused is likely to continue or repeat commission of offences if 

enlarged on bail; 

(g) whether the accused is likely to tamper with witnesses or evidence; 

(h) whether the accused is in custody for long period and trial is not likely to 

conclude within a reasonable time; 

(i) whether the accused cannot prepare his defence if in custody; etc. 

It has been held that if the answers to any of the questions specified in 

paragraphs (a) to (g) is in the affirmative, bail should not be granted. The affirmative 

answer to the questions in paragraphs (h) and (i) may be considered as grounds for 

granting bail. It must, however, be remembered that the principles for refusing or 

granting bail can by no means be confined in a straitjacket and must be determined by 

the Court by the application of judicial wisdom in each particular case taking into 

consideration the prevailing social condition and environment, law and order situation, 

index of crime, etc. The law relating to bail provided in the Code of Criminal 

Procedure, 1898, is full of checks and balances and is, to our view, adequate to meet 

the prevailing situation. The provisions regarding the grant of bail to an accused 

charged with a non-bailable offence are sufficiently stringent and in addition, the Law 

Commission has already proposed certain amendments to the relevant sections of the 

Code of Criminal Procedure, 1898 relating to bail in order to make the law more 

stringent in cases of applications for bail by previously convicted accused persons and 
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accused persons charged with grave offences37.  Moreover, the provisions relating to 

bail regarding certain types of serious offences for trial of which special laws have 

been enacted, are even more stringent and very strict38.   

Under the above circumstances, there is no reason for limiting the scope for 

bail any further. 

So far as the ouster of jurisdiction of the Courts from considering applications 

for bail (in cases of identified criminals) referred to in paragraph (b) of the reference is 

concerned, it may be mentioned that the question of bail is essentially a question for 

judicial determination, interpretation of law along with application thereof and 

judicial discretion. The Code of Criminal Procedure, 1898, empowers even police 

officers who are executive officers to grant or refuse bail in certain circumstances but 

the ultimate arbiter in this matter is and should be, the Court,39 because, as has already 

been observed above, it requires use of judicial discretion. Moreover, the question 

whether a person facing trial should be released or kept in custody during trial is a part 

of the judicial proceeding in which the trial is held and cannot, therefore, be dealt with 

by any machinery other than the judicial machinery. Clause (3) of Article 35 of the 

Constitution mandates categorically that a person accused of a criminal offence shall 

have the right to a “public trial by an independent and impartial court or tribunal.”40 

Various international human rights instruments also reiterate the same principles41. 

Bangladesh is a party to some of these instruments42. Bail being a part of a judicial  

proceeding, the ouster of the jurisdiction of the Court therefrom is, therefore, likely to 

militate against our Constitution and various international human rights instruments. 

We cannot probably afford to do it. 

Moreover, it is difficult to appreciate the purport of this paragraph of the 

reference, because, we are not aware of any quasi-judicial authority made under any 
                                                 
37 Report of the Law Commission on the Law of Arrest, Detention in the Custody of the Police and Bail dated 
15.07.2002 
38 Section 32, Special Powers Act, 1974 and section 19, bvix I wkï wbh©vZb `gb AvBb, 2000. 
39 Section 496, 497 and 498, Code of Criminal Procedure 1898.  
40 Article 35 (3), Constitution of the People’s Republic of Bangladesh. 
41 Article 14, International Covenant on Civil and Political Rights.   
42 Bangladesh signed the International Covenant on Civil and Political Rights, which contains identical 
principles. 
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law which is vested with the authority of identifying any accused as a criminal. The 

determination of accusation is done in a trial and before that the determination or 

identification of an accused during investigation and/or inquiry is only tentative in 

nature. Therefore, it will be against the norms of fair justice to exclude the Court’s 

power to consider a prayer for bail merely because there is a tentative determination of 

accusation against any person. But the more important reason is, as we have already 

said, that there is no quasi-judicial authority to identify an accused before trial and, at 

any rate, the reference does not speak of any such authority.  

We are, therefore, of the opinion that the Courts’ jurisdiction to deal with 

matters of bail cannot and should not be, ousted.  

The reference in paragraph (c) is somewhat confusing in as much as the 

language used is vague. “Aciv‡ai gvÎv we‡ePbvq Acivax‡`i †kªbx web¨vmµ‡g Rvwg‡bi †kªbx web¨vmÒ 

i.e. classification of offenders on the basis of the degree of an offence and 

corresponding classification of bail will not possibly be a fruitful exercise.  

In the Code of Criminal Procedure, 1898 offences are already classified as 

cognizable and non-cognizable for the purpose of arresting an offender without a 

warrant or under a warrant. Similarly, for the purpose of considering the question of 

bail offences have been classified, according to the gravity thereof, as bailable and  

non-bailable and the principles to be followed in considering the question of bail have 

been laid down therein and in series of decisions of the superior Courts and have also 

been left to the judicial discretion of the Courts43. Moreover, in order to deal with the 

question of bail in cases of certain serious and grave offences bail has been classified 

as “not to be granted” unless certain conditions are fulfilled.44 Under this 

circumstance, there should not be the problems (referred to in the first paragraph of 

the reference) which cannot be solved under the existing provisions for bail if all 

relevant and necessary materials are produced before the Court by the Prosecution and 

by proper exercise of judicial discretion on the basis of such materials, the over-all 

social conditions and the prevailing law. 
                                                 
43 Section 496, 497 and 498, Code of Criminal Procedure, 1898. 
44 Section 32, Special Powers Act, 1974, and section 19, bvix I wkk � wbh©vZ‡bi `gb AvBb, 2000. 
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We, therefore, feel no necessity of recommending any change in, or enactment 

of, the law of bail other than what have been recommended in our report dated 

14.07.200245. 

  We, accordingly, recommend as follows:- 

Recommendations 

1. The scope and privilege of bail as available under the existing law may not be 

curtailed or limited by law. 

2. The existing jurisdiction of the Courts to consider the questions of bail may not 

be ousted. 

3. The existing classification of bail may continue and need not be disturbed. 

4. The law of bail may be amended according to the recommendations of the Law 

Commission in its Report on the Law of Arrest, Detention in the Custody of the Police 

and Bail dated 14 July, 2002. * 

 

 

 

Justice A.K.M. Sadeque 
Member 

Justice Naimuddin Ahmed 
Member 

 
 
 
 
 
 
 

Justice A.T.M. Afzal 
Chairman 

 

 

                                                 
45 Report on the Law of Arrest, Detention in the Custody of the Police and Bail dated 14.07.2002. 
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*For a fuller and more detailed treatment of the law of bail, see the report of the Law 

Commission dated 14 July, 2002 entitled, Report on the Law of Arrest, Detention in 

the Custody of the Police and Bail. 

 


