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“ Now about direction No. 4 of the High Court Division “swim efsma Tifs (The
Precautionary Principle) @ va=sal $9& Ffos@e emima difs (Polluter’s Pay
Principle) Sisicns (acas Si2ces (el f&eorea cargelt s z=1”. We are of the view that there
is no scope for declaring by the Court to treat the precautionary principle, polluter’s
Pay Principle as part of the law of this land as directed by the High Court Division
in its direction No. 4. It is absolute within the domain of the Parliament.

According to our Constitution, the State comprises 3(three) organs-the Legislature,
the Judiciary and the Executive. All the organs have separate, well-demarcated
functions.

It is absolutely within the domain of the Parliament to enact/amend a law following
the constitutional provisions. However, under article 26 of the Constitution, the
State shall not make any law inconsistent with any provision of Part Il of the
constitution, and any law so made shall, to the extent of such inconsistency, be void.

The High Court Division may on an application under article 102 read with article
44 of the Constitution struck down any provision of law made by the Parliament
which is violative of fundamental rights of the citizens as provided in part 111 of the
Constitution. Similarly, if the executive/administrative authority of the government
or any statutory body takes any action beyond the law or arbitrarily or malafide, the
court may also declare such action illegal and pass necessary directions. The High
Court Division may also pass necessary directions to the concerned authorities to
protect the biodiversity, ecological balance and environment of Bangladesh. But
the High Court Division cannot direct the Parliament to enact or amend a law or

declare any principle to be a part of our law.




Similarly, we are of the view that the Court may express its opinion only for
necessary amendment of a law, for placing the matter to the Parliament of a law,
for placing the matter to the Parliament as well following necessary procedures by
the authority concerned. But it is entirely upon the Parliament to decide as to
whether it would amend a law including “srer 9t T SfE =139, 0d0” for 4
WECE GR Tl OIS (FISMI S-G9 I G SO Ael G2 @ IFICd S et
Faws” Therefore, direction no. 7 is modified accordingly.

Mr. Manzill Murshid failed to show us any law for directing Bangladesh Bank to
issue circular, “TTeg ¥& S wHTER QI RO SR @ [ A1 @A T AfeRiEs
frrm AFE TF IfE A @A AT A AT AT AN AR @y ot Without
backing of any such law, the Court cannot direct for declaring any person ineligible
for obtaining bank loan, if there is any allegation of river grabbing or pollution.
However, an opinion or suggestion may be given by the court in case of proved
encroachment of river to take such measure for public interest. Therefore, direction
No. 14 is decided accordingly.

Similarly, direction No. 15 upon the Election Commission, -“7Ttxg €& 78 ne=iiq
3 NI T A& AT AT 6T ST, SoATSt, (T, (et 2Ifam @32
ISR 7w B0 &I SPITS! e TS FE ST b AR N &G [ et
VAR LT SRS FACIT & W57 S o Wi #4128 cannot be said to be
lawful inasmuch as it is the Election Commission to decide the matter in accordance
with law. However, the court may give such suggestion/opinion is such matter for

public interest.

Direction No. 17 is passed by the High Court Division directing- “7aI, egfe @3
ST o7 it (ot Remeeia THerBIRT el oot (Gefei effe warara s T 56 o
TR TR G WA A Glefex-t Mo e Tl T | qerere a4, &Ffe
QR ARTCATR G217 73S AT oS® » 7 » THIF A6 THCTIAT 6T BT Ty HBeT (AP
e writTeiees oasr emiw <=1 =", Therefore, the purpose of awareness would be
sufficiently served by direction No. 17. Thus, other directions (10, 11, 12, 13 and
16) relating to public awareness are redundant.

Before parting with the judgment, we would like to politely point out that the High
Court Division, while passing an unnecessary lengthy judgment, has discussed
many extraneous matters having no nexus in deciding the merit of the rule. It has
also declared a document executed by the Government to be void ab intio without
even examining whether by this document the Government has sold any part within
the boundary/territory of the river. Moreover, it has also exceeded its jurisdiction
relating to some directions as discussed.
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